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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
MARCUS ALLEN PELTIER,
Defendant-Appellant.

NO. 44835
Ada County Case No.
CR-FE-2015-997

RESPONDENT'S BRIEF

Issue
Has Peltier failed to establish that the district court abused its discretion by
revoking his probation?

Peltier Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
In 2015, the state charged Peltier with burglary, grand theft, and criminal
possession of a financial transaction card.

(R., pp.46-47.)

Pursuant to a plea

agreement, Peltier pled guilty to grand theft and the state dismissed the remaining
charges. (R., p.51.) The district court imposed a unified sentence of five years, with

1

two years fixed, suspended the sentence, and placed Peltier on supervised probation
for five years. (R., pp.61-66.)
Peltier was released into the community on June 27, 2015, and began violating
the terms of his probation almost immediately thereafter. (R., pp.76-82.) On August 31,
2015, Peltier’s probation officer filed a report of violation alleging that Peltier had
violated the conditions of his probation by failing to report for supervision on two
separate occasions, changing residences without permission, absconding supervision,
failing to perform any of his required daily job searches because it was “inconvenient for
him,” failing to ever show up for work upon obtaining employment, associating with
individuals prohibited by his probation officer, consuming alcohol, ingesting “Adderall
pills which he obtained from a friend,” failing to pay his court-ordered financial
obligations, failing to report for UA testing on two separate occasions, missing two
separate appointments at Easter Seal Goodwill, and failing to attend required
Motivational Interviewing classes on two separate occasions and then lying to his
probation officer by claiming that he was at a job interview on one of the occasions,
when in fact he “missed class because he was getting a tattoo.” (R., pp.76-82.) Peltier
was at large for approximately two months before he was located and arrested on
October 24, 2105.

(R., pp.98-99.)

His probation officer subsequently filed an

addendum to the report of violation, alleging that Peltier had also violated the conditions
of his probation by using heroin and being charged with the new crime of possession of
drug paraphernalia. (PSI, pp.19-21. 1) Peltier admitted that he violated the conditions of
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PSI page numbers correspond with the page numbers of the electronic file “Peltier
44835 psi.pdf.”
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his probation by failing to report for supervision, changing residences without
permission, failing to comply with job search requirements, and failing maintain
employment, and the district court revoked his probation, executed the underlying
sentence, and retained jurisdiction.

(R., pp.106, 108-10.)

Following the period of

retained jurisdiction, the district court again suspended Peltier’s sentence and placed
him on supervised probation for five years. (R., pp.116-20.)
Once again, Peltier almost immediately began violating the terms of probation,
failing to appear for three UA tests within two weeks of his release into the community
because, he stated, “Drug Court UAs are a hassel [sic].” (R., p.121.) Less than four
months later, Peltier’s probation officer filed a second report of violation, alleging that
Peltier had violated the conditions of his probation by failing to attend his Relapse
Prevention and Rider aftercare classes, missing 10 out of 14 mandatory drug tests, and
using methamphetamine on multiple occasions. (R., pp.126-29.) Peltier admitted that
he violated the conditions of his probation by failing to attend his Relapse Prevention
and Rider aftercare classes and by failing to report for UA testing on 10 separate
occasions. (R., p.145.) After Peltier was deemed eligible for drug court, the district
court continued the disposition hearing and ordered that Peltier successfully complete
the SAP program to demonstrate “by what [he does] that [the court] should consider
[him] for drug court.” (Tr., p.28, Ls.8-19; R., pp.151-52.) Peltier was later “kicked out of
the SAP program because of behavior issues” and, at the subsequent disposition
hearing, the district court revoked Peltier’s probation and executed his underlying
sentence. (Tr., p.30, Ls.11-12; R., pp.160-62.) Peltier filed a notice of appeal timely
from the district court’s order revoking probation. (R., pp.163-65.)
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Peltier asserts that the district court abused its discretion by revoking his
probation “without considering the option of drug court” in light of his “immaturity and
attitude,” “lack of parental guidance” as a juvenile, support from his mother and
girlfriend, prior completion of the rider program, and because he has two children,
“believes in himself,” obtained his driver’s license and a car, held two jobs, replaced his
theft-related offending with drug-related offending, and did not abscond the second time
he violated his probation in this case. (Appellant’s brief, pp.3-6.) Peltier has failed to
establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision whether to revoke a defendant's probation for a violation is within the
discretion of the district court. State v. Garner, 161 Idaho 708, ___, 390 P.3d 434, 436
(2017) (quoting State v. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App.
2003)). In determining whether to revoke probation, a court must examine whether the
probation is achieving the goal of rehabilitation and is consistent with the protection of
society. State v. Cornelison, 154 Idaho 793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013)
(citations omitted). A decision to revoke probation will be disturbed on appeal only upon
a showing that the trial court abused its discretion. Id. at 798, 302 P.3d at 1071 (citing
State v. Beckett, 122 Idaho 324, 326, 834 P.2d 326, 328 (Ct. App. 1992)).
Peltier is not a suitable candidate for community supervision, particularly in light
of his incessant disregard for the terms of probation and institutional rules. At the
disposition hearing held on December 5, 2016, the state addressed Peltier’s ongoing
criminal behavior and abysmal performance on probation. (Tr., p.14, L.11 – p.21, L.6
(Appendix A).) Although Peltier was determined to be eligible for drug court, the district
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court noted that Peltier had not demonstrated rehabilitative progress while on probation
and that he had failed to show that continued probation with drug court was appropriate.
(Tr., p.22, Ls.8-11; p.27, L.22 – p.28, L.1.) As such, the district court continued the
disposition hearing to allow Peltier to complete the SATP program, stating:
He missed UAs over and over again. That’s a big part of drug
court. He didn’t go to treatment at all. That is drug court. So I think he
needs to start demonstrating by what he will do that I should seriously
consider doing something else.
(Tr., p.28, Ls.2-7.)
Approximately two months later, Peltier was “removed from court ordered
classes due to disciplinary issues in the dorm.” (Email dated January 31, 2017, from
Brandi Maestas, Court Services Bureau Reentry Case Manager, Ada County Sheriff’s
Office (Augmentation).) At the following disposition hearing, held on February 6, 2017,
the state argued:
… [I]n the tradition that he has pretty much followed since the minute he
was placed on probation the first time in this case, [Peltier] was not able to
complete the [SAP] program. He got kicked out because of his own
ongoing disciplinary problems.
I did note when talking to the jail, they indicate that it wasn’t just
simply a matter of discipline … but really a lot of what they were dealing
[with] was just attitude.
He was giving them so much attitude, comments, threatening other
inmates, and just showing such a completely durogatory [sic] and negative
attitude towards the whole thing that they finally just kind of got tired of him
and kicked him out of the program which, really, in a nutshell, just kind of
sums up Marcus Peltier’s entire performance on probation.
He is not a candidate for drug court, he is not a candidate for
continued probation. I would ask the court to impose the sentence.
(Tr., p.30, L.18 – p.31, L.21). The district court subsequently articulated its reasons for
revoking probation and declining to place Peltier in drug court. (Tr., p.35, L.12 – p.38,
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L.13 (Appendix B).) The state submits that Peltier has failed to establish an abuse of
discretion, for reasons more fully set forth in the attached excerpts of the disposition
hearing transcripts, which the state adopts as its argument on appeal. (Appendices A
and B.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order
revoking Peltier’s probation and executing his underlying sentence.

DATED this 13th day of July, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 13th day of July, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

Caso No CR-FE-15-997

State of Idaho vs. Marcus Allen Peltier
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BOISE, IDAHO
Monday, December 5, 2016, 4:05 p.m.

1
2
3

4

THE COURT: State v. Marcus Peltier. All
right. Is the State ready to proceed?
MR. WHITE: Yes, Your Honor.
THE COURT: Defense?
MR. MARX: Yes, Your Honor.
THE COURT: All right. What does the State
have to say?
MR. WHITE: Thank you, Your Honor.
Your Honor, in this matter the State is
recommending that the court impose the
previously-suspended sentence of two years fixed,
followed by three years indeterminate, for a total
of five.
I'm aware that Mr. Peltier was staffed
by drug court last week and was found to be
appropriate. The state disagrees with that
assessment and, quite frankly, our assessment on
this case hasn't really changed a whole lot since
last time that Mr. Peltier appeared in court on a
probation violation, which was only a few short
months after the first time that he was placed on
orobation.
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probation, he wouldn't continue committing crimes.
He went to sentencing in this case just
not very long ago, May 18 of 2015. I predicted at
that time that he would be back within six months.
He made it five •• quite frankly, less than
that·· before he absconded from supervision, had
another number of additional violations.
We went to sentencing on that. He got
a rider. I predicted when he got back he still
wouldn't make it six months, and he didn't.
Looking at the supervision notes from
the very few months that he was on probation
initially, as soon as he got out, he was ordered
by his probation officer to do ten job searches a
day until he found for a job.
Probation officer upon the first
meeting with him inquired about that, and he
admitted that he had not done a single job search.
And he wasn't doing it because ten job searches a
day really just wasn't convenient for him. It
just didn't fit into his busy schedule of doing
absolutely nothing but laying around the house and
using drugs and generally doing whatever else he
wanted to do that was other than complying with
the terms and conditions of probation.

17
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In between our last court hearing, I
requested a copy of the supervision notes. I did
3 provide copies of those to the court for your
4 review. Part of the reason that I ordered those
5 is because I want to put a little bit better,
8 possibly in perspective, than what we have in the
7 court file right now, through shear lack of any
8 motivation or any efforts or any attempts that
9 Mr. Peltier made to comply with court orders since
10 the very first day that he was put on probation.
He came up with an atrocious juvenile
11
12 record, multiple DJC commitments in both states,
13 both in North Dakota and the State of Idaho,
14 committed the first felony very shortly after
15 turning eighteen.
His explanation for the police was that
16
17 it wasn't even his fau lt that he committed this
18 crime, the fault belonged to the State of Idaho.
19 It is our fault because we keep doing things like
20 putting him on probation.
Probation is hard, and because it is
21
22 hard and he doesn't want to do it, he runs away,
23 and he commits crimes, and he victimizes people,
24 and so if we would just leave him alone, quit
25 making him do all these difficult thinl!s on
Nlcole Julson, Official Court Reporter
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Probation did not improve in the
slightest. He violated. He went on a rider. He
came back. He was released. This court put him
on drug court UA. Not even drug court. Drug
court UAs, the absolute most minimal part of drug
court, the lowest that a probationer can do, he
missed three drug court UAs within about a month
of being released from jail and wrote this court a
letter indicating that he wanted to be released
from drug court UAs not because he was broke, not
because he couldn't find the money, but because it
was just too damed inconvenient for him to bother
wasting his time getting in to comply with your
orders to UA.
You ordered him·· we suggested, when
we found out about that, that the discretionary
time would be a good idea. Your response, and
this is contained in the supervision notes, yes,
that sounds like a good idea, discretionary time.
I noted in the supervision notes that
probation got that, and they started looking for
him, but there was no notations that he ever got
checked into the jail to do that.
So pretty much nothing happened. His
response to that was to continue usinl! drul!s,
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continue not showing up to appointments, and to
continue not showing up to UAs. He missed what,
eight? Nine? Didn't show up for relapse
prevention. Didn't show up for rider aftercare.
Didn't show up for his probation officer's
appointment.
Probation officer PV'd him, ordered him
to go tum himself in to jail. Didn't show up at
the jail. Had to be harassed by the probation
officer before we could finally get him into
custody.
He has done nothing that he was
supposed to since Day One of being put on
probation. Drug court is not a refuge where we
throw every single person who has worked
themselves up to a prison sentence.
The whole point of drug court is
supposed to be that there are people out there who
are addicted to drugs, who are people who don't
commit crimes except for the fact that they do
drugs, and if we address their drug addictions and
we get them treatment, we allow them an
opportunity to be heavily supervised out in
community and actually address their addictions,
and then they can be good, hard-working, compliant
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probation. Drug court is more difficult than a
rider. And the fact that this person's willing to
take on that difficulty, that's good.
Unfortunately, it is wrong.
Drug court is only hard if you try.
Drug court is only difficult if you have
intentions of completing the program. If you are
using drug court as an excuse to get yourself back
out into the community where you can do whatever
you want and not bother to comply with court
orders, it is not hard, because there is nothing
todo.
You just have to keep not showing up
for UAs and continue to absconding from
supervision, continue not going to treatment,
exactly like he has done for the last
year-and-a-half, of which he has only been out in
the community about four or five months because he
can't be bothered to comply with court orders.
At the end of the day, Judge, I don't
think anything in his supervision history, and
anything in his total, complete lack of effort, or
anything in his total attitude towards this
court's orders and his probation officer's orders
merits drust court.

21
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members of society who are not committing crimes.
His problem has never been that he is a
drug addict who commits crimes to support his drug
use. His problem is that he is a criminal who is
antisocial, who doesn't care a bit about your
6 orders, his probation officer's orders, or anyone
7 else's order that they want to put in, and he does
8 drugs because he feels like it, and he doesn't
9 comply with court orders because he doesn't feel
10 like it, and he doesn't show up for appointments
11 because they are inconvenient to him.
Every single indication Marcus Peltier
12
13 has given to you since the day that you put on him
14 on probation is that "I will not comply, I don't
15 care to comply, and I am not even going to try to
16 comply."
There is no sense In putting him in
17
18 drug court, when every indication is obvious that
19 he is never going to make it through it, because
20 he didn't care a bit about trying to comply with
21 it.
We hear at sentencing hearings all the
22
23 time, "This person should be commended for
24 applying for drug court, because drug court is
25 hard." Dru2 court is more difficult than
Nicole Julson, Official Court Reporter
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He is not someone that we are going to
be able to save from a prison cell by sending him
to drug court. He has earned his prison times,
and it's time that he learned that there are
consequences for his actions, so at this time we
would ask for imposition of sentence.
THE COURT: Okay.
Counsel?
MR. MARX: Thank you, Your Honor.
As the Court knows, he has been deemed
appropriate by drug court, and they don't,
obviously, deem everybody appropriate. He has
demonstrated some Level of need there to make that
decision where it is.
There is certainly no hiding that he
has been slow in progressing through probation,
slow in making progress, given where he started
with the juvenile issues, and then the family
history and upbringing. It is not a surprise that
it has taken him a period of time to get where
he's at.
The State is correct. He has probation
violations and some immature statements that he
has made to the probation officer. It is not just
the idea that Marcus doesn't want to do probation.
Page 18 to 21 or 39
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34
court or terms or is going to show up for meetings
2 or do UAs, or things like that.
3
So in taking it in context,
4 particularly with the opportunity to be rescreened
5 for the program, that came out about a week··
6 week-and-a-half ago. I think that that's
7 something that he could certainly go back in and
8 complete.
9
There is not any significant notations
10 that he was a disruption in class. I think that
11 drug court is certainly something that is
12 worthwhile considering for Marcus. Prison isn't
13 going to make him come out better on the o ther
14 side. Drug court is certainly the last option we
15 have on the probation side, and we're asking the
16 court to give him that opportunity.
17
THE COURT: Mr. Peltier, what do you have to
18 say?
19
THE DEFENDANT: l would first like to
20 apologize for my behavior. I know that I can
21 complete drug court, and I know that I can
22 complete those classes if I get a second change.
23 I have already reapplied for those classes, and
24 they said that I was on the waiting list to get
25 back into them.
1
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were requesting at that time, to pull it around on
probation.
Then you came back before m e because
you weren't reporting, you were changing
residences, you weren't doing a job search, you
weren't maintaining employment at all. It is a
massive failure on probation.
You weren't showing up for your d rug
tests. You were associating with people the
probation officer told you not to. You were using
other people's drugs. You didn't go to your
classes in one instance because you were getting a
tattoo.
Probation officer tried intermediate
sanctions, an d also you had overdosed on heroin on
October 24 of 2015 and picked up a paraphernalia
charge.
And so my conclu sion was, after seeing
your first probation violation that happened
within a few months of you being placed on
probation, that you were not even trying.
Then I decided, you know, it w as
worthwhile to see if you could pull it around by
participating in the rider program. That was
mixed, but they felt like you made some headway

35
I had no problem doing the classes. It
was just some of my immature behavior that was
getting in the way. I take full responsibility
for everything that happened. I would just like
for you to give me a chance at either one of those
things, because I know I can complete it if given
7 the chance. Thank you, Your Honor.
8
THE COURT: ls there a legal cause why we
9 should not proceed?
10
MR. WHITE: No, Your Honor.
11
MR. MARX: No, Your Honor.
12
THE COURT: Well, Mr. Peltier, you haven't
13 even been before adult court, before this court,
14 for two solid years. You came before the court
15 initially at eighteen.
At the time you came before the court,
18
17 you had many misdemeanors, a juvenile record, and
18 the information from the juvenile probation
19 officer is that you did a very poor job.
20
You have a history of thefts. You have
21 no real work history. At that point I decided
22 that it might be of some benefit, in part because
23 I felt like you were too immature to benefit from
24 certain other programs to see if you could pull it
25 around and then at least si;ive you a chance, as you
Nicole Julson, Official Court Reporter
1
2
3
4
5
6

37
1 while in a structured setting and that you did
2 satisfactorily.
Then I thought, well, it would be worth
3
4 giving you another chance since they said a t least
5 In that structure setting you pulled it together,
6 and so you had another opportunity at probation.
7
And then you violated your p robation by
8 missing 10 separate UA tests, did n't go to
9 aftercare at all, didn't go to relapse prevention,
10 and you s tarted using drugs again.
So, based on the fact that you have
11
12 never demonstrated throughout your probation that
13 you were prepared to work at anything, I thought
14 that before I'd even consider your request to go
15 to d rug court, which is a tough program and
16 requires that you show up for UAs and requires
17 that you show up for treatment, that you
18 successfully complete SAP program, but you got
19 kicked out of the program.
20
You demonstrated no real ability to
21 work, and so, no, I am not going consider you for
22 drug court. I am not going waste the time. I'm
23 certainly not going to waste one of most valuable
24 resources we have on a person who doesn't try.
25 I'm revoking probation, imposing sentence.
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You need to look at where all this is
leading and make some different decisions for
yourself because, realistically, unless you start
making different choices and working towards
better outcomes, it's not going to happen, and
that's just the reality.
You do have 42 days in which to appeal.
You do get credit for the time you previously
served. But you showed on your rider that you
could achieve, so you've got something there, that
until you start showing it other places, this is
the direction your life is going to take unless
you take it in hand yourself.
THE DEFENDANT: Thank you, Your Honor.
(Proceedings concluded.)
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E.E.fQE.I.ER'S CERTIFICAIE
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I, Nicole Julson, Official Court
Reporter, County of Ada, State of Idaho, hereby
7 certify:
B
That I am the reporter who took the
9 proceedings had in the above-entitled action in
10 machine shorthand and thereafter the same was
11 reduced into typewriting under my direct
12 supervision; and
13
That the foregoing transcript contains a
14 full, true, and accurate record of the proceedings
15 had in the above and foregoing cause, which was
16 heard at Boise, Idaho.
17
IN WITNESS WHEREOF, I have hereunto set
18 my hand April 10, 2017.
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Nicole Julson, Official Court Reporter
CSR No. 699
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Nicole Julson, Official Court Reporter
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